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i52CMR DIGESTS 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
Court-Martial reports and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial reports. These digests do not necessarily 
include every point of law covered by the original report 
or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR acthority in 
judicial proceedings. 





THREAT OF ASSAULT 


An accused who stated that he would use 
his fists on his superior officer when he got out 
of the brig, was convicted of threatening an as- 
sault, under Article 4 (Third) of A. G. N. 

A Board of Review held that the specification, 
which alleged that; “. . . did . . . say to one 
C. R. H., Corporal, U. S. Marine Corps, who 
was then and there in the execution of the duties 
of his office . . . ‘I can’t do anything about it 
now, but I’ll use my fists on you later,’ or words 
to that effect.’’, did not allege an offense. 

The United States Court of Military Appeals 
(USCMA), in reversing the Board’s decision, 
said in effect, that zf a battery is intended when 
the words are spoken the offense is complete. 
An intention to accomplish the battery imme- 
diately is not necessarily required. The opinion 
states: “From the language of the Board of Re- 
view it would appear that their construction is, 
that the threat of a battery under this provision 
must constitute the threat of an immediate bat- 
tery. With this we do not agree... As long 
as the triers of facts are satisfied that the avowal 
of threatened injury was made wilfully and in- 
tentionally, it is not necessary that it involve im- 
mediate injury.” 

The Court adopted a definition of the term 
“threat” from other federal decisions: 

“A threat is an avowed determination or 
intent to injure presently or in the future.” 
(Emphasis supplied by USCMA.) 
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ON THE ADMISSIBILITY OF CONFESSIONS 


By LTJG ROBERT EMMET DUNNE, USNR 


Extrajudicial confessions are hearsay evi- 
dence, but are nevertheless admissible when 


P voluntarily obtained. Two grounds exist for 


excluding those that are involuntary; viola- 
tion of the evidence rule or violation of the 
due process clause of the Fifth Amendment. 

CONSIDERATION OF WHAT FACTS 
A are necessary to render the confession of 
a person accused of a crime admissible or in- 
admissible, at a subsequent prosecution for that 
crime, has probably required more judicial de- 
terminations than any other subject in the field 
of criminal law. The strain on the overloaded 
shelves of the average law library would be 
materially diminished if all decisions on this 
subject were by some magical process removed. 
Notwithstanding this wealth of readily avail- 
able discussion, the average layman, and indeed 
many lawyers, don’t fully understand this sub- 
ject. It follows that in not having a clear con- 
ception of the rules, and their purpose, the 
application of them at the trial results in con- 
fused arguments. This confusion in turn often 
results in courts excluding confessions that 
should have been admitted, and conversely, in 
receiving confessions that should have been 
excluded. 

Assuming that the reader has no knowledge 

‘on the subject, this discussion will attempt to 
demonstrate in nonlegal terms the general 
theory regarding the admissibility of confes- 
sions. In having a good understanding of the 
basic principles involved, the application of the 
rules to the facts in any particular case will be 
made considerably easier. A subsequent article 
will deal with particular practices that are fre- 
quently employed in obtaining confessions. Ex- 
cept where necessary to demonstrate a point, 
particular facts and practices will not be dis- 
cussed now. 

A judicial confession is one where the accused 
confesses his guilt in open court. An extra- 
judicial confession is any other than one made 
in court. We are not concerned in this discus- 
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sion with judicial confessions but are limiting 
it only to the subject of extrajudicial confes- 
sions. 


What is hearsay? 


The Manual for Courts-Martial, 1951, defines 
hearsay as “‘A statement which is offered in evi- 
dence to prove the truth of the matters therein 
stated, but which is not made by the author 
when a witness before the court at a particular 
trial in which it is so offered.” In other words, 
when a witness testifies as to facts in issue, 
which facts he does not of his own knowledge 
know to be true he is giving hearsay testimony. 
It is easy to see that when the trial counsel is 
offering the contents of the accused’s confession, 
he is introducing facts that are not of his own 
knowledge. As an example, merely by repeat- 
ing what the accused told him (or wrote), a 
witness is giving testimony that falls within 
the rule that prohibits hearsay. 

We see then, that when a witness testified as 
to the contents of an accused’s confession he is 
reciting facts not of his own knowledge and 
hence giving hearsay testimony. (Documen- 
tary evidence, i. e., a written confession, is also 
hearsay.) While there is a general rule that 
excludes hearsay testimony there are, quite 
naturally, exceptions to the rule. 


Confessions as an exception to the hearsay rule 


In certain instances the courts have found 
that hearsay testimony has a reasonable ten- 
dency to prove some fact in issue. In the case ° 
of the confession exception to the rule, the 
courts have, through experience, determined 
that there is a circumstantial guarantee of 
trustworthiness to declarations of this nature 
if the circumstances under which they were 
made are such as to establish the voluntary na- 
ture of the declaration. It is human nature for 
a person to refuse to confess to a fictitious crime, 
or to a real crime that he did not commit. 
Herein lies the key to the entire subject. By ex- 
perience courts have determined that a volun- 
tary confession constitutes the highest and most 
satisfactory species of evidence. However, in 


order for it to be of any real testimonial value, 


3 


that is to say, any reasonable tendency to prove 
the facts in issue, it must be demonstrated that 
the confession was voluntarily obtained. There- 
fore, the rule that admits confessions into evi- 
dence as an exception to the rule prohibiting 
hearsay, demands that its voluntariness must 
be shown as a prerequisite to its consideration 
by the court. 

To summarize; evidence as to the contents of 
a confession is hearsay, but can be admitted as 
an exception to the rule prohibiting hearsay if 
it is shown to have been voluntarily obtained. 


What is a confession? 


In order to introduce a confession into evi- 
dence the burden is on the prosecution to affirm- 
atively show before its offer, that it was volun- 
tarily obtained. In this respect the rule differs 
from what must be shown prior to introducing 
evidence of an admission of the accused. If 
there is no indication that the admission was 
involuntary, it can be received in evidence with- 
out any prior determination of its voluntari- 
ness. This is another way of saying that an 
admission is presumed voluntary and that the 
burden of proceeding to produce facts showing 
its involuntariness is upon the accused. 

The Manual defines a confession simply as 
being an acknowledgement of guilt. An admis- 


sion is defined as being a self-incriminating ~ 


statement falling short of an acknowledgement 
of guilt. An admission is any conduct or state- 
ment by the accused from which his guilt may 
be inferred. A confession must always be ver- 
bal or written, whereas an admission can be by 
words or conduct. In essence, then, a confes- 
sion is nothing more or less than a complete 
verbal or written acknowledgement of guilt. 


Why must confessions be voluntary? 


We have seen that confessions that are volun- 
tarily obtained are admitted as an exception to 
the rule excluding hearsay and are considered 
the highest and most satisfactory species of evi- 
dence. The trial court is first concerned with 
the issue of voluntariness. In having a clear 
understanding of the reasons for the rule, we 
will have little difficulty in applying the rule. 
It has been stated that “trials are conducted 
that the truth may be ascertained. The test 
that should determine inadmissibility is testi- 
monial unworthiness. The court must only de- 


1 Murphy v. United States, 285 F. 801, 807. 
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termine whether the surrounding circumstances 
make the document (if it be in writing) testi- 
monially untrustworthy, for if its receipt in 
evidence will tend to make more certain a true 
verdict, justice will therefore be served and 
trials are for the purpose of convicting the 
guilty, as well as acquitting the innocent.” 

Another view, adopted in many subsequent 
Federal and State decisions, held :? 


“The ground on which confessions made 
by a party accused, under promise of favor 
or threat of injury, are excluded as incom- 
petent is, not because any wrong is done 
to the accused in using them, but because 
he may be induced, by the pressure of hope 
or fear, to admit facts unfavorable to him 
without regard to their truth, in order to 
obtain the promised relief or avoid the 
threatened danger and therefore, admis- 
sions so obtained, have no just and legiti- 
mate tendency to prove the facts admitted.” 
(Emphasis as in original.) 


Judicial experience over the centuries has 
shown that although there has been no careful 
collection of statistics of untrue confessions, nor 
have any great number of instances ever been 
reported, enough have been verified to fortify 
the conclusion, based on ordinary observation 
of human conduct, that under certain stresses 
a person, especially one of defective mentality or 
particular temperament, may falsely acknowl- 
edge guilt. This possibility arises wherever the 
innocent person is placed in such a situation that 
an untruthful acknowledgement of guilt might 
appear at that time to be the more promising of 
the two alternatives between which he is obliged 
to choose. 

The Courts usually assign as reason for re- 
jecting a confession, that it was obtained by 
methods involving either a promise or a threat. 
If a person is promised an irrevocable pardon 
if he confesses, it is conceivable that he might 
make the statement irrespective of its truth. 
A threat of instant handling by a mob, unless 
a confession is forthcoming, might likewise 
make. the contingencies of a confession more de- 
sirable than the certain consequences of silence.* 

Wigmore states that the fact to be determined 
is this: Human nature being what it is, were 
the prospects attending the confession, as 


2 Commonwealth v. Morey, 1 Gray, Mass. 461. 
3 Wigmore on evidence, 3d Edition, Section 822. 
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weighed at that time against the prospects at- 
tending nonconfession, such as to have created, 
in any considerable degree, a risk that a false 
confession would be made? Briefly, was the 
inducement such that there was any fair risk 
of a false confession?* Naval Courts and 
Boards, Section 174, provided: 


“And the reason for the rule is that 
where the confession is not thus voluntary 
there is always ground to believe that it 
may not be true.” 


We have attempted to demonstrate that evi- - 


dence of the contents of a confession to a crime 
for which the accused is now on trial is hearsay, 
but if the confession is shown to have been 
voluntarily obtained, it may be réceived in evi- 
dence as an exception to that rule. We have 
shown that the only sure test in determining the 
issue of voluntariness is whether the sum total 
of the forces that came to play on the mind of 
the accused, were of sufficient import to sway 
him to confess to the crime, even if he had not 
committed it. In military law, however, as- 
suming that the prosecution can affirmatively 
show that the confession was obtained voluntar- 
ily, prior to its admission, certain other consid- 
erations have to be kept in mind. 


The constitutional safeguard 


Wholly apart and distinct from the rule of 
evidence that excludes confessions involuntarily 
obtained, is the constitutional ground. 

The system of obtaining a confession by any 
means, including severe torture, had long 
existed in Continental Europe and was not un- 
common even in England, until the expulsion 
of the Stuarts from the British throne in 1688. 
While the admissions or confessions of an ac- 
cused person, when voluntarily and freely made, 
have always ranked high in the scale of incrim- 
inating evidence, the ease with which a person 
was confined in a dungeon, or put on the “rack,” 
or turned over to an unruly mob made the sys- 
tem so odious as to give rise to a demand for its 
total abolition. So deeply did the inequities of 
the ancient system impress themselves upon the 
minds of the American colonists that the writ- 
ers of our Constitution made the right of an 
accused person to refuse to incriminate himself 
a part of their fundamental law. They clothed 
in this country, what was merely a rule of evi- 


* State v. Rossell, 127 P 2d 379. 
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dence in England, with the impregnability of 
a Constitutional enactment. 

Notwithstanding this, early state cases held 
that confessions that were even procured by 
torture were admissible. 

The fifth amendment to the Constitution of 
the United States provides that no person “shall 
be compelled in any criminal case to be a wit- 
ness against himself, nor be deprived of life, 
or property, without due process of law.” 

The Supreme Court of the United States has 
decided * that where a confession has been ob- 
tained through force, there has been a violation 
of the accused’s constitutional rights as set forth 
in the Fifth Amendment, above. 

The rule of evidence excluding untrustworthy 
confessions, and the constitutional safeguard 
have often not been kept plainly apart. This 
has followed from the occasional use of both 
arguments at once by counsel in opposing the 
use of such a confession. The test of voluntari- 
ness for confessions becomes almost identical 
with the idea of compulsion as forbidden by the 
constitution. 

The sum and substance of the difference be- 
tween the two exclusionary rules is that the 
confession-rule aims to exclude confessions 
which are false, while the constitutional-rule 
gives the option of excluding those which are 
true. The two are complementary to each other 
in that respect, and overlap to a certain extent. 

The importance of these rules lies not in their 
mere existence, but is of the utmost importance 
in determining the effect of an error by a trial 
court that receives in evidence a confession that 
was obtained in violation of either of them. 
Paragraph 87c, of the Manual, in discussing the 
effect of errors provides in part: 

“The test to be applied in determining whether an error 
materially prejudiced the substantial rights of the ac- 
cused is this: an error prejudicial to the rights of the 
accused must be held to require the disapproval of a. 
finding of guilty of an offense, or the part thereof, to 
which it relates unless the competent evidence of record 
is of such quantity and quality that a court of reasonable 
and conscientious men would have made the same finding 
had the error not been committed. Regardless, however, 
of the test in the subparagraph above, if the error is such 
a flagrant violation of a fundamental right of the accused 
as to amount to a denial of due process . .. the finding 
must be disapproved regardless of the compelling nature 
of the competeni evidence of record.” 

Saeb «Genes States, 168 U. S$. 532. 


(Continued on page 20) 









In this article the author has suggested pre- 
cautionary measures for avoiding the un- 
happy consequences of mistakes in handling 
divorces of service personnel. 

It is reprinted here by courtesy of the Jour- 
nal of The State Bar of California, having ap- 
peared in the July-August, 1951, issue of 
that publication. 





T HE PROPER WORDING of alimony provi- 
sions in divorce judgments involving en- 
listed members of the uniformed services has, 
at least since 1942, presented a challenge to the 
lawyer. Too often, during World War II, en- 
listed personnel were subjected to great hard- 
ship in being required to repay allowances erro- 
neously made, or dependents found themselves 
deprived of financial assistance sorely needed 
simply because interlocutory and final judg- 
ments of divorce were not drawn with complete 
regard for the provisions of the Servicemen’s 
Dependents Allowance Act of 1942. 


1. Servicemen’s Dependents Allowance Act of 1942 

The pitfalls to the lawyer were discussed in 
the JOURNAL of the State Bar of California, 
volume XX, page 111 (March-April 1945), 
wherein it was pointed out that under the pro- 
visions of section 1060 of the Dependents Al- 
lowance Act of 1942, as amended (titie 37, 
U.S. C. A., sec. 206c since repealed) the allow- 
ance payable to a former wife divorced of an 
enlisted member of the uniformed services was 
limited to the amount specified in the decree but 
not to exceed $42 per month and also the amount 
payable to a wife living separate and apart 
under a court order (e. g., an interlocutory de- 
cree of divorce which did not dissolve the mar- 
riage) or written agreement was limited to the 
amount specified in such order, decree or agree- 
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DIVORCE JUDGMENTS AND THE 
DEPENDENTS ASSISTANCE ACT OF 1950 


By RICHARD C. DINKELSPIEL, of the SAN FRANCISCO BAR 
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ment but not to exceed $50. It was pointed out 
that if the interlocutory decree made no provi- 
sion for alimony then, even though the parties 
were not finally divorced, the wife was not en- 
titled to any allowance whatsoever. Too often 


‘interlocutory decrees were silent as to alimony 


and too often did the servicemen fail to notify 
the service involved of the change in status until 
entry of a final judgment whereupon demand 
was made for repayment of allowances made 
during the period from entry of the interlocu- 
tory decree to entry of the final decree. 


2. Career Compensation Act of 1949 


With enactment of the Career Compensation 
Act of 1949 (Public Law 351, 81st Cong.; title 
37, U. S. C. A., sec. 231-234) and the conse- 
quent phasing out of family allowances under 
the Servicemen’s Dependents Allowance Act of 
1942, enlisted personnel were generally placed 
on the same footing as officers with respect to 
support of dependents. With the termination 
of the former mandatory family allowance, the 
dependent of a serviceman, officer or enlisted 
man, had to rely on the serviceman to make 
voluntary, financial provision through an al- 
lotment system, so the wording of a divorce 
judgment lost its importance insofar as the 
amount of or entitlement to allowances was con- 
cerned. It might be noted, however, that under 


section 515 of the Career Compensation Act | 


(title 37, U. S. C. A., sec. 315) certain person- 
nel were allowed to retain the benefits of the 
former allowances under the so-called “saved 
pay status” so that the former problems in 
phrasing divorce judgments were not eliminated 
entirely. As a matter of fact, because the 
Career Compensation Act eliminated a provi- 
sion of the Dependents Allowance Act of 1942 
allowing the secretaries of the various services 
to waive collection of an indebtedness arising 
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from erroneous payments of allowances, law- 
yers had to be doubly careful not to make an 
error in drafting which could not be later recti- 
fied by administrative mercy! 


3. Dependents Assistance Act of 1950 


The muddy waters have not become less ob- 
scure with enactment of the Dependents Assist- 
ance Act of 1950 (Public Law 771, 81st Cong.; 
title 37, U. S. C. A., sees. 231, 252, and 315 and 
title 50, War Appendix to U.S. C. A., sec. 2201- 
2216), and lawyers cannot relax what must now 
be customary caution in framing provisions for 
alimony in interlocutory and final judgments of 
divorce involving enlisted personnel of the uni- 
formed services. 

The Dependents Assistance Act in general 
provides that a member of the uniformed serv- 
ices entitled to receive basic pay, who has de- 
pendents, is entitled to receive a basic allowance 
for quarters, when quarters are not furnished 
or available for him and his dependents (37 
U.S. C. A. 252a). However, before an enlisted 
member is entitled to credit for the basic allow- 
ance for quarters for dependents, such enlisted 
member must have in effect an allotment of pay 
to such dependents known as a class “Q”’ allot- 
ment. (In the Navy the allotment is termed as 
“Queen” allotment.) (37 U.S.C. A. 252h, 252i; 
50 U.S.C. A. War and Defense Appendix 2204.) 

This mandatory allowance is not applicable 
to an officer whose provision for support of a 
dependent remains on a voluntary basis and 
who, for the purposes of this discussion, can 
hereafter be disregarded except for the observa- 
tion that the services “expect” personnel, both 
officers and enlisted men, to make provision for 
the support and maintenance of legal depend- 
ents (CF Letter, Department of Army dated 
27 April 1950. Subject: Support of Legal De- 
pendents, File No. AGAO-5, 250.15 7 Apr 50 
GI-M), and the Navy, in this respect, has pre- 
scribed a general guide as to what will be con- 
sidered adequate support in case of a dispute. 
(Circular letter No. 195-50, Pers. B22tek P 
13-11, 14 December 1950). 

The amount of the basic allowance for quar- 
ters, in the case of enlisted personnel, depends 
upon the pay grade and number of dependents. 
The act (50 U. S. C. A., War and Defense Ap- 
pendix, sec. 2203) provides the following table: 
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Pay Grade 





E-7 (Master Sergeant) 
(Chief Petty Officer) 
E-6 (Sgt. First Class) 
(1st Class Petty Officer) 
E-5 (Set. in Army) 
(Staff Sgt. in Air Force) 
(2d Class Petty Officer 
in Navy) 
(Corporal in Army) _--- 
(Sgt. Cadet or Avia- 
tion Cadet in Air Force) 
(3d Class Petty Officer 
in Navy) 
(Private 1st Class in 


my 
(Corporal in Air Force) 
(Seaman, Fireman or 
Airman ist Class in 
Navy) 
(Private in Army) 
(Private 1st Class in 
Air Force) 
Seaman or Fireman 
Apprentice in Navy) 
E-1 (Private) 
a or Fireman 
cruit) 














The amount of the mandatory Class Q allot- 
ment required of the enlisted man before he is 
entitled to credit for the basic allowance for 
quarters for dependents is a sum equal to the 
applicable rate for basic allowance for quarters 
(see table above) plus $40, or in the case of 
enlisted members in pay grades E-4 and E-5, 
$60, or in the case of enlisted members in pay 
grades E-6 and E-7, $80 (50 U. S. C. A. War 
and Defense Appendix 2204). 

Thus a Master Sergeant in the Army (pay 
grade E-7) with one dependent, before being 
entitled to credit for his basic allowance for 
quarters, must make a Class Q allotment to his 
dependent equal to the quarters allowance of 
$67.50 plus an additional $80 from his pay, or 
a total Class “Q” allotment of $147.50. 

The term “dependent” includes at all times 
and in all places the lawful wife and unmarried 
legitimate children, over 21 years of age, who — 
are incapable of self-support because of being 
mentally defective or physically incapacitated, 
and who are in fact dependent on such member 
for over half of his or her support, and also 
includes stepchildren and adopted children 
when such stepchild or adopted child is in fact 
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dependent. In case of female members of the 
uniformed services the term “dependent” also 
includes a husband provided such husband is in 
fact dependent upon said female member for 
over half of his support (37 U.S. C. A. 231 G). 

The questions immediately presenting them- 
selves from the above brief summary of the De- 
pendents Assistance Act of 1950 are as follows: 

(a) What remedy has the dependent if the 
enlisted member fails to make the Class Q al- 
lotment, thereby forfeiting his right to the basic 
quarters allowance? 

(b) If the parties are divorced, will the wife 
be considered a dependent so as to entitle the 
enlisted member to the basic quarters allowance 
if he desires to make a Class Q allotment to his 
divorced wife? 

(c) If a divorce decree is entered, will the 
provision or lack of provision for alimony affect 
the amount of, or entitlement to, the basic quar- 
ters allowance? 

(d) If there are children under 21 years of 
age involved will restrictions in the divorce 
judgment limit the amount of support payable 
to said child? 

a. Compulsory Allotments 

Section 6 of the Dependents Assistance Act 
of 1950 (title 50, U.S. C. A., War and National 
Defense Appendix, sec. 2206) provides: 

The Secretary concerned may, at his discre- 
tion, with or without the consent of the enlisted 
member concerned, authorize and direct the 
payment of the basic allowance for quarters 
and the establishment and payment of such al- 
lotment or allotments as he shall determine to 
be in conformity with the provisions of this act 
for any enlisted member with dependents in 
any case in which such member does not claim 
such allowance. 

Implementing the act, the Army and Air 
Force have provided by regulation (Army Spe- 
cial Regulations No. 35-1465-15, par. 31; Air 
Force Regulation No. 173-127, par. 31) that 
in those cases where the enlisted member does 
not claim the basic allowance, the Commanding 
General Army Finance Center (Army: Chief 
of Finance, Department of the Army, Washing- 
ton 25, D. C., or Air Force: Chief of Staff, 
USAF, Department of the Air Force, Washing- 
ton 25, D. C., Attention: Director of Finance) 
may authorize and direct the payment of the 
basic allowance for quarters for dependents and 


the establishment and payment of the Class Q 
allotment or allotments as he shall determine 
to be in conformity with applicable regulations. 
This allotment is subject to dispute by the en- 
listed member and he may contest the estab- 
lishment and payment of such Class “Q” allot- 
ment. So far, the Navy has failed to implement 
the act specifically despite the directives above 
noted as to support in general, and the authority 
of Section 6 of the act. 

b. Effect of a Divorce 

The Dependents Assistance Act includes only 
a “lawful” wife under the definition of a de- 
pendent and makes no reference to a “forme? 
wife divorced” as did the Servicemen’s Depend- 
ents Allowance Act of 1942. 

It would appear, therefore, that upon the en- 
try of a final decree of divorce terminating the 
marriage of an enlisted member, even though 
the final decree makes provision for alimony, 
the wife no longer qualifies as a dependent and 
the entitlement of the service member to the 
basic allowance for quarters ceases. Such has 
been the holding under former pay acts with 
reference to officers (see MS Comptroller Gen- 
eral B-27650, 19 August 1942). This being the 
case, the right of the enlisted man to the basic 
quarters allowances ceases upon entry of a final 
judgment of divorce and unless the enlisted 
member has financial means other than his serv- 
ice pay with which to satisfy an order for pay- 
ment of alimony, any final judgment of divorce 
either should contain no provision for alimony 
or should provide only nominal alimony and 
leave the question of future alimony open for 
readjustment upon termination of the enlisted 
member’s service. In the case of existing final 
judgments requiring payment of alimony by a 
man about to enter the service as an enlisted 
member, immediate steps should be taken to 
modify the judgment to take into consideration 


his changed circumstances. If these safeguards ‘ 


are not followed, the enlisted member may find 
himself saddled with an arrearage of alimony, 
not subject to reduction by the court (Keck v. 
Keck, 219 Cal. 316), and not dischargeable in 
bankruptcy (Remondino v. Remondino, 41 Cal. 
App. 2d 208), when he ultimately leaves the 
service. Also, during his service, he may be 
subjected to disciplinary action or even court- 
martial, for failure to comply with the order 
of the court. 
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c. Provision for Alimony in Interlocutory Judg- 
ment 

As distinguished from a final judgment, a 

wife living separate from the husband follow- 
ing entry of an interlocutory judgment of 
livorce, because she is a “lawful” wife (Vick- 
ers Vv. State Bar, 32 C. 2d 247, Civ. Code sec. 
51, No. 1, Civ. Code sec. 182), continues to be 
. dependent and the service man retains his en- 
itlement to the basic allowance for quarters 
‘Cf. Opinion of Judge Advocate General, 
s3PIGA 1943/16919, 18 Nov. 48, vol. II, Op JAG 
Yo. 11, p. 440). However, during the period 
rom the entry of the interlocutory judgment to 
he entry of a final judgment, there appear to be 
listinct limitations on the amount of the Class 
‘Q” allotment. 

The service regulations applicable (see Army 
Regulations No. 35-1465-15, par. 26c ; Air Force 
Regulation 173-127, par. 26c) provide: 

In those cases where the member’s depend- 
ncy obligations have been fixed by court order 
or other written agreement, the amount re- 
quired to be allotted may be reduced to an 
amount not less than the basic allowance for 
quarters or the amount fixed in such court order 
or agreement, whichever amount is greater. 

Under the foregoing regulations, if the wife 
of a Master Sergeant obtained an interlocutory 
judgment of divorce which provided that she 
be paid $100 per month alimony the amount re- 
quired to be allotted would be reduced from 
$147.50 to $100. However, if the provision for 
alimony were reduced to $50 per month, the 
amount required to be allotted to her would be 
$67.50, the amount of the basic allowance for 
quarters. Should she be awarded more than 
$147.50 per month, the Sergeant could be re- 
quired to allot $147.50 per month to her by 
means of a Class Q allotment and any overage 
would be made by him by way of voluntary 
allotment or other provision. 

It should be noted that the regulations cited 
make no mention of any interlocutory decree 
making no provision for support. On the one 
hand it could be argued that since the interlocu- 
tory judgment is silent as to alimony and the 
amount of the dependency obligation has not 
been fixed a Class Q allotment for the full 
amount of the basic quarters allowance plus the 

naximum prescribed contribution is required, 
ecause as long as there is no final divorce the 
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wife remains a “lawful wife” and a dependent 
regardless of actual financial dependency. On 
the other hand, the regulations could also be 
interpreted as meaning that the basic allowance 
for quarters would be payable without further 
contribution on the part of the serviceman, be- 
cause the obligation for support has been fixed 
by the decree at least by implication that legal 
obligation for support has ceased (Estate of 
Abila, 32 C. 2d 2539). As a third alternative, 
and following the rulings made under the Serv- 
icemen’s Allowance Act of 1942, if the inter- 
locutory decree is silent as to support, the serv- 
iceman being relieved from further legal obli- 
gation for support of the wife, it might be 
argued that she no longer qualifies as a depend- 
ent and there would be no entitlement to the 
basic quarters allowance. (But see Rawlins v. 
U. S., 98 Court of Claims 232; Rober v. U. S., 
71 Court of Claims 561; 24 Comptroller Gen- 
eral 88 ; Straus v. U. S.,73 Court of Claims 690.) 

One further complication might be suggested 
in those instances where the parties have en- 
tered into an agreement specifying monthly 
payments to the wife, which subsequently are 
incorporated into an interlocutory judgment. 
As indicated in the recent case of Pearman v. 
Pearman, 104 A. C. A. 290, “no single factor 
can be relied upon in any given case to deter- 
mine whether monthly payments are in the 
nature of property or alimony.” (See, also, 
Puckett v. Puckett, 21 Cal. 2d 883; Adams v. 
Adams, 29 Cal. 2d 621; Hough v. Hough, 26 Cal. 
2d 605.) Query as to whether the services will 
take it upon themselves to construe the pay- 
ments in a given case to be in the nature of a 
property settlement rather than as alimony and 
thereby deny the serviceman the basic quarters 
allowance on the grounds that the interlocutory 
decree is silent entirely as to alimony? 

From the foregoing, it would need no further 
comment to impress on the lawyer the necessity 
for wording the alimony provisions of the inter- 
locutory decree with care and caution by making 
definite provision for a specific amount of ali- 
mony commensurate with the pay grade and 
number of dependents of the enlisted member 
involved, and providing for termination of the 
alimony where a final decree is entered dissolv- 
ing the marriage. 

It should be noted in passing that the purpose 
of the bill is “to provide additional allowances 
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to enlisted members of the armed services with 
dependents and to provide a means of making 
funds available to such dependents for their 
living expenses on a regular basis.” (See Leg- 
islative History of the act, U. S. Code Congres- 
sional Service, vol. 10, 1950, page 3946 and 
following.) The purpose of the bill, therefore, 
is aimed at making provision for the enlisted 
member and not for the dependent as in the case 
of the Servicemen’s Dependents Allowance Act 
of 1942 and might be construed more strictly 
against the dependent than was the case under 
the 1942 act. 


d. Provision for Minor Children 

As above noted, the definition of a dependent 
includes a child under the age of 21 years. The 
regulations limiting the amount payable where 
the dependency obligations have been fixed by 
court order or written agreement would appear 
to apply to such child as well as toa wife. How- 
ever, unlike the wife, the fact that a judgment 
of divorce is entered does not terminate the 
parent-child relationship, or the basic obligation 
of support even though no provision is made in 
the judgment for such support (Krog v. Krog, 
32 Cal. 2d 812). 

Furthermore, the fact that a divorce decree 
or other court order giving custody of the serv- 
ice member’s minor child to the mother does 
not provide specifically that the service mem- 
ber is required to support his child does not, 
of itself, operate to deprive the divorced 
service member of his basic allowance for quar- 
ters as for a service member with dependents 
(minor children) regardless of the jurisdiction 
in which the decree was issued, or in which the 
children are domiciled, if it be shown that the 
service member is in fact contributing to their 
support (23 Comptroller General 625). 

This, of course, leads to some interesting situ- 
ations which are not pertinent to this discus- 
sion as where the child, in the custody of the 
mother, is claimed as a dependent and the 
mother remarries another service member and is 
furnished public quarters. (See 23 Comp. Gen. 
454.) Also, where the amount paid on behalf 
of the child exceeds the amount specified in the 
divorce decree, some question might arise as to 
the right of the service member to claim credit 
for any resulting overpayment particularly 
where the amount is paid for the child by reason 
of an allotment instituted without the consent 
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of the service member under the regulations 
above cited. (See 2 A. L. R. 2d 843.) 

Regardless of the fact that lack of provision 
requiring support in the judgment is not always 
conclusive as to dependency of a child, where 
the enlisted member voluntarily makes con- 
tribution, if the enlisted member fails to con- 
tribute voluntarily, the lack of such provision 
would probably bar the dependent from forcing 
the enlisted member to establish a Class Q allot- 
ment. 


Conclusion 


In divorce actions involving enlisted members 
of the uniformed services the following precau- 
tions should be taken by the lawyer: 

A. The pay grade and number of dependents 
should be ascertained, so that the total amount 
payable to dependents by way of Class Q allot- 
ment is determined. 

B. If the enlisted member has no means other 
than his service pay with which to satisfy an 
alimony order, any provision for alimony should 
not exceed his total Class Q allotment payable 
and any provision for alimony to the wife should 
be suspended or terminated as of the time of 
entry of a final judgment of divorce. 

C. If provision for alimony is made in the 
interlocutory decree it should be borne in mind 
that the amount specified will limit the amount 
of the Class Q allotment payable, but if the 
provision is less than the basic quarters allow- 
ance the wife will receive not less than the 
amount of such allowance. 

D. If no provision for alimony is made in the 
interlocutory decree, and the decree is silent as 
to whether the legal obligation to support is 
terminated, there is doubt as to whether the 
serviceman would be entitled to make a Class Q 
allotment to his wife, assuming he was willing 
to do so. 

E. If there are children under 21 involved, 
the amount payable to them as dependents will 
probably be limited by the amount specified in 
the judgment for their support. Even though 
the lack of any provision in the judgment for 
support is not conclusive as to the actual de- 
pendency of the children in case the enlisted 
member desires to provide for them, it is safer 
to make definite provision for the children so 
that the obligation to support can be enforced 


(Continued on page 20) 
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CRIMINAL JURISDICTION 
UNDER THE NORTH ATLANTIC TREATY 


By CDR EDWARD J. TAYLOR, USN 


The signatory nations of the North Atlantic 
treaty have agreed to share jurisdiction over 
cffenses committed by personnel stationed 
within boundaries of countries other than 
‘reir own. ; 

Article Vil of the Agreement specifies how 
iris will be done, so that order and discipline 
can be maintained, and the sovereign author- 
ity of the participating nations can be pre- 
served. 





[N LONDON, ON 19 JUNE 1951, the Pleni- 
potentiaries of the 12 nations: which are 
parties to the North Atlantic Treaty signed, on 
behalf of their respective nations, an ‘“Agree- 
ment Between the Parties to the North Atlantic 
Treaty Regarding the Status of Their Forces.” 

The Agreement represents a concerted effort 
by the NATO countries to make provision for 
a relatively new development in the history of 
nations—the stationing of military personnel 
and civilian components of military forces in 
friendly foreign countries over extended pe- 
riods, in large numbers, and in peacetime. It 
is a frank recognition of the fact that some 
rather precise delineation of the legal status of 
such forces and their members is highly desir- 
able, in order to assure uniformity of treatment 
in all the nations, t@.apprise the forces and their 
members of the res%onsibilities and rights they 
will acquire, and to provide solutions to prob- 
lems that can be foreseen now. 

The Agreement covers a great many fields, 
among which are passport and visa regulations, 
driving licenses or permits, wearing of uni- 
forms, carrying of firearms, claims, customs, 
taxation, the employment of local labor, and 
civil and criminal jurisdiction. It is with the 
subject of criminal jurisdiction that this article 
1s concerned, and the other provisons of the 


Belgium, Canada, Denmark, France, Iceland, Italy, lL b the 


ar 


N-therlands, Norway, Portugal, the United Kingdom, and the United States. 
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Agreement will be examined only insofar as they 
affect Article VII, which provides as follows: 


ARTICLE VII 


1. Subject to the provisions of this Article: 

(a) the military authorities of the sending State shall 
have the right to exercise within the receiving State all 
criminal and disciplinary jurisdiction conferred on them 
by the law of the sending State over all persons subject 
to the military law of that State ; 

(b) the authorities of the receiving State shall have 
jurisdiction over the memiders of a force or civilian com- 
ponent and their dependents with respect to offences 
committed within the territory of the receiving State and 
punishable by the law of that State. 

2. (a) The military authorities of the sending State | 
shail have the right to exercise exclusive jurisdiction 
over persons subject to the military law of that State 
with respect to offences, including offences relating to its 
security, punishable by the law of the sending State, but 
not by the law of the receiving State. 

(b) The authorities of the receiving State shall have 
the right to exercise jurisdiction over members of a 
force or civilian component and their dependents with 
respect to offences, including offences relating to the se- 
curity of that State, punishable by its law but not by the 
law of the sending State. 

(c) For the purposes of this paragraph and of para- 
graph 3 of this Article a security offence against a State 
shall include 

(i) treason against the State; (ii) sabotage, espionage 
or violation of any law relating to official secrets of that 
State, or secrets relating to the national defence of that 
State. 

3. In cases where the right to exercise jurisdiction is 
concurrent the following rules shall apply: 

(a) The military authorities of the sending State shall 
have the primary right to exercise jurisdiction over a 
member of a force or of a civilian component in relation 
to 

(i) offences solely against the property or security of 
the State, or offences solely against the person or prop- 
erty of another member of the force or civilian com- 
ponent of that State or of a dependent; (ii) offences 
arising out of any act or omission done in the perform- 
ance of official duty. 

(b) In the case of any other offence the authorities of 
the receiving State shall have the primary right to exer- 
cise jurisdiction. 

(c) If the State having the primary right decides not 
to exercise jurisdiction, it shall notify the authorities of 
the other State as soon as practicable. The authorities 
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of the State having the primary right shall give sympa- 
thetic consideration to a request from the authorities of 
the other State for a waiver of its right in cases where 
that other State considers such waiver to be of particular 
importance. 

4. The foregoing provisions of this Article shall not 
imply any right for the military authorities of the sending 
State to exercise jurisdiction over persons who are na- 
tionals of or ordinarily resident in the receiving State, 
unless they are members of the force of the sending State. 

5. (a) The authorities of the receiving and sending 
States shall assist each other in the arrest of members 
of a force or civilian component or their dependents in 
the territory of the receiving State and in handing them 
over to the authority which is to exercise jurisdiction in 
accordance with the above provisions. 

(b) The authorities of the receiving State shall notify 
promptly the military authorities of the sending State 
of the arrest of any member of a force or civilian com- 
ponent or a dependent. 

(c) The custody of an accused member of a force or 
civilian component over whom the receiving State is to 
exercise jurisdiction shall, if he is in the hands of the 
sending State, remain with that State until he is charged 
by the receiving State. 

6. (a) The authorities of the receiving and sending 
States shall assist each other in the carrying out of all 
necessary investigations into offences, and in the collec- 
tion and production of evidence, including the seizure 
and, in proper cases, the handing over of objects con- 
nected with an offence. The handing over of such objects 
may, however, be made subject to their return within 
the time specified by the authority delivering them. 

(b) The authorities of the Contracting Parties shall 
notify one another of the disposition of all cases in which 
there are concurrent rights to exercise jurisdiction. 

7. (a) A death sentence shall not be carried out in the 
receiving State by the authorities of the sending State 
if the legislation of the receiving State does not provide 
for such punishment in a similar case. 

(6) The authorities of the receiving State shall give 
sympathetic consideration to a request from the authori- 
ties of the sending State for assistance in carrying out a 
sentence of imprisonment pronounced by the authorities 
of the sending State under the provision of this Article 
within the territory of the receiving State. 

8. Where an accused has been tried in accordance with 
the provisions of this Article by the authorities of one 
Contracting Party and has been acquitted, or has been 
convicted and is serving, or has served, his sentence or 
has been pardoned, he may not be tried again for the 
same offense within the same territory by the authorities 
of another Contracting Party. However, nothing in this 
paragraph shall prevent the military authorities of the 
sending State from trying a member of its force for any 
violation of rules of discipline arising from an act or 
omission which constituted an offense for which he was 
tried by the authorities of another Contracting Party. 

9. Whenever a member of a force or civilian component 
or a dependent is prosecuted under the jurisdiction of a 
receiving State he shall be entitled: 

(a) to a prompt and speedy trial; 
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(b) to be informed, in advance of trial, of the specific 
charge or charges made against him; 

(c) to be confronted with the witnesses against him; 

(d) to have compulsory process for obtaining witnesses: 
in his favor, if they are within the jurisdiction of the 
receiving State; 

(e) to have legal representation of his own choice foi: 
his defense or to have free or assisted legal representa- 
tion under the conditions prevailing for the time being ir 
the receiving State; 

(f) if he considers it necessary, to have the services of 
a competent interpreter ; and 

(g) to communicate with a representative of the gov- 
ernment of the sending State and, when the rules of the 
court permit, to have such a representative present at his 
trial. 

10. (a) Regularly constituted military units or forma- 
tions of a force shall have the right to police any camps, 
establishments or other premises which they occupy as 
the result of an agreement with the receiving State. The 
military policy of the force may take all appropriate 
measures to ensure the maintenance of order and security 
on such premises. 

(6) Outside these premises, such military police shall 
be employed only subject to arrangements with the au- 
thorities of the receiving State and in liaison with those 
authorities, and insofar as such employment is necessary 


to maintain discipline and order among the members of § 


the force. 

11. Each Contracting Party shall seek such legislation 
as it deems necessary to ensure the adequate security and 
protection within its territory of installations, equipment, 
property, records and official information of other Con- 
tracting Parties, and the punishment of persons who may 
contravene laws enacted for that purpose. 

The Agreement is not yet in effect. 
come into effect 30 days after four signatory 
nations have ratified? it, and deposited their 
instruments of ratification with the Government 
of the United States. On that date, the Agree- 
ment will be mutually effective between the 
four nations which have so acted. It will come 
into force for each other signatory nation 30 
days after the deposit of its instrument of rati- 
fication. To date, no such instruments of ratifi- 
cation have been deposited. 

The Agreement, while drawn primarily for 


use in time of peace, will remain in general effect }§ 


in the event of hostilities, subject to the right of 
the nations to request suspension or revision of 
particular provisions. The Agreement applies 
only to the home territory of the nations con- 
cerned, except that any member nation may ex- 
tend its application to any territory of that 

2 Ratification may be described as an act of confirmation by the highest 
authorities of a nation. In the United States, Article 11, Section 2, of the 
Constitution provides that the President ‘‘shall have power, by and with 


the advice and consent of the Senate, to make Treaties, provided two-thirds 
of the Senators present concur."’ 


JAG JOURNAL 


It will ¢ 


to th 
tract 
Cont 
area 
vider 
cern 
or fc 
tutin 
of th 
“cc ( 
pers 
ing ] 
servi 
not s 
whic 
Trea 
in, t] 
“< 
ber ¢ 
child 
for s 
W: 
diate 
subje 
cerni 
impo 
come 
and t 
civili 
sions 
Le 
the p 
ing i 
the } 
civili 


' tions 


that 
court 
over 
case 


JANU 





es of 


gov- 
f the 
it his 


rma- 
mumps, 
py as 

The 
priate 
urity 


shall 
e au- 
those 
ssary 


ers of F 


lation 
ty and 
yment, 
- Con- 
o may 


; will ¢ 
atory 
their 
ment 


gree- 
1 the 
come 
yn 30 
 rati- 
ratifi- 


ly for 


effect § 


rht of 
ion of 
pplies 
-con- 

ay ex- 
F that 
ie highest 
2, of the 


and with 
two-thirds 


URNAL 


member peieiatee in the North Atlantic Treaty 
area. 

The ‘penebinand also contains provisions for 
its own termination, in whole or in part, and for 
bringing within its operation those nations, like 
Greece and Turkey, which are not yet parties to 
the North Atlantic Treaty, but which are ex- 
pected to become full NATO partners. 

Article I of the Agreement consists of a num- 
her of definitions, of which the following must 
be noted at this point: 

“(a) ‘force’ means the personnel belonging 
to the land, sea or air armed services of one Con- 
tracting Party when in the territory of another 
Contracting Party in the North Atlantic Treaty 
area in connection with their official duties, pro- 
vided that the two Contracting Parties con- 
cerned may agree that certain individuals, units 
or formations shall not be regarded as consti- 
tuting or included in a ‘force’ for the purposes 
of the present Agreement. 

“(b) ‘civilian component’ means the civilian 


personnel accompanying a force of a Contract- . 


ing Party who are in the employ of an armed 
service of that Contracting Party, and who are 
not stateless persons, nor nationals of any State 
which is not a Party to the North Atlantic 
Treaty, nor nationals of, nor ordinarily resident 
in, the State in which the force is located; 

“(c) ‘dependent’ means the spouse of a mem- 
ber of a force or of a civilian component, or a 
child of such member depending on him or her 
for support.” 

Within the three categories of persons imme- 
diately above are comprised all those who are 
subject to the provisions of the Agreement con- 
cerning criminal jurisdiction. It is particularly 
important to note that civilian personnel ac- 
companying and employed by an armed service 
and the dependents of either servicemen or such 
civilian personnel are all subject to the provi- 
sions of the Agreement. 

Let us examine the effect of Article VII on 
the personnel of a U.S. Naval Detachment serv- 
ing in France, including civilians employed by 
the Navy and the dependents of both naval and 
civilian personnel. Two fundamental proposi- 
tions are of prime importance. The first is 
that the United States, acting here through a 
court-martial, would have exclusive jurisdiction 
over persons subject to military law only in the 
case of offenses punishable under United States 
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law, but not under French law. An example of 
such an offense would be treason against the 
United States, which, of course, is not an offense 
under French law. The second proposition is 
that France would have exclusive jurisdiction 
over our personnel only in the case of offenses 
punishable under French law, but not under 
United States law.’ 

In every other case, the jurisdiction of France 
and the United States would be concurrent, 
meaning that any offense could be tried either 
by a court-martial or in the French criminal 
courts. 

The decision as to whether a case would be 
tried by a court-martial or by a French criminal 
court is to be made in certain circumstances by 
United States authorities, in others by French 
authorities. Where the offense is committed by 
a serviceman or a civilian employed by the 
Navy,‘ and is solely against U. S. property or 
security, or against the person or property of 
another serviceman, civilian employee, or de- 
pendent, the Navy would have the primary right 
to exercise jurisdiction and to order trial by 
court-martial. In any other case, such as as- 
sault upon a French civilian, or theft of French 
property, the French would have the primary 
right to exercise jurisdiction, and could order 
trial in a French criminal court. 

In any case, either the French or the United 
States authorities may request that primary 
jurisdiction be waived, and that the offender be 
turned over to the requesting authorities for 
trial, and the Agreement provides that sympa- 
thetic consideration shall be given to such a 

3 Technically, any offense punishable under French law would be punish- 
able under United States law. Article 134 of the Uniform Code of Military 
Justice provides as follows: ‘‘Though not specifically mentioned in this code, 
all disorders and neglects to the prejudice of good order and discipline in 
the armed forces, all conduct of a nature to bring discredit upon the armed 


forces, and crimes and offenses not capital, of which persons subject to 
this code may be guilty, shall be taken cognizance of by a general or 





special or summary court-martial, according to the nature and degree of the 
offense, and punished at the discretion of such court.'’ Violation of a 
foreign law would eve to fall within Article 134. 

That civilian ploy or di dents might not be subject to the 
Uniform Code of Military Justice ond thus be subject to exclusive French 
jurisdiction for an offense against French law not punishable by American 
law, would seem to be negatived by the provisions of Article 2, paragraph 
11, of the Code, providing as follows: ‘‘Subject to the provisions of any 
treaty or agreement to which the United States is or may be a party or to 
any accepted rule of international law, all persons serving — or em- 
ployed by, or accompanying the armed forces without the ti | limits 
of the United States are subject to this code’’ Islightly amended for clarity]. 

4 Note here that an offense committed by a d t is not i 
wien means that the French would have the primary right to exercise 

dicti d dent, even though the offense itself is of the kind 








loded 








over a 
in which the Navy would normally have primary jurisdiction. 


(Continued on page 19) 





CRIMINAL LAW NOTES - 





CONFESSIONS—The McNabb doctrine (318 U. S. 
332) does not bar use in Federal criminal trial of 
confession obtained while prisoner was in lawful 
custody for another offense but had not been ar- 
raigned on offense to which he confessed. 

TRIAL PROCEDURE—When the voluntariness of 
a confession is in issue, the accused must be af- 
forded an opportunity to testify, in the absence 
of a jury, concerning the involuntary character of 
his confession, if he so requests. 


@ In United States v. Carignan, a United 
States Supreme Court case heard on writ of 
certiorari upon petition of the Government and 
decided 13 November 1951 (20 Law Week 
4013), the decision of the Court of Appeals was 
modified and affirmed as modified. 

Carignan was convicted in the District Court 
for the Territory of Alaska, of first degree mur- 
der in attempting to perpetrate a rape. He 
was sentenced to death. The conviction was re- 
versed by the United States Court of Appeals 
for the Ninth Circuit (185 F. 2d 954). The 
sole ground of the reversal was the admission 
of a confession obtained in a manner held 
to be contrary to the principles expounded by 
the Supreme Court in McNabb v. United States, 
318 U.S. 332. 

In essence the “McNabb rule” is to the effect 
that a confession is inadmissible if made during 
illegal detention due to failure promptly to carry 
a prisoner before a committing magistrate, re- 
gardless of whether or not the confession was 
the result of physical or psychological torture. 

The uncontroverted facts in the case show 
that Carignan was detained by police in connec- 
tion with an assault which had been perpetrated 
six weeks after the murder. He was duly ar- 
rested and appeared before a magistrate and 
was committed for that assault. After being 
committed on the assault charge, the accused 
was questioned and confessed to the murder, 
which was the basis of the conviction here con- 
sidered. The Circuit Court of Appeals in re- 
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versing the confession for murder held that the 
rule in the McNabb case, swpra, was violated 
in that the accused had not been again brought 
before the magistrate and recommitted on the 
murder offense when it became apparent that he 
was implicated therein. 

The Supreme Court rejected this application 
of the McNabb doctrine and declined to extend 
the rule enumerated therein to confessions made 
to police officers concerning crimes while pris- 
oners are legally in detention on other criminal 
charges. Stating that the reason for the Mc- 
Nabb rule was to abolish unlawful detention, 
the Court held that the extension of the mechan- 
ical McNabb rule “would accentuate the shift 
of the inquiry as to admissibility from the volun- 
tariness of the confession to the legality of the 
arrest and restraint.” 

The accused further urged that error was 
committed by the trial court in admitting the 
confession because it was obtained by secret 
interrogation and psychological pressure by po- 
lice officers. The uncontroverted facts disclosed 
the circumstances leading to confession. The | 
night of Friday, September 16, Carignan was 
lodged in the city jail. That afternoon he had 
been committed on the assault charge and had 
also been picked out from a line-up as one who 
might have been involved in the murder. He 
would not implicate himself by way of confes- 
sion in the murder. The next morning, the 
United States Marshal undertook to question 
the accused regarding the earlier crime of mur- 
der. There was no evidence of violence, persist- 
ent questioning, or of deprivation of food or 
rest. He was told that he did not have to make 
a statement and that no promises could be made 
to him one way or another. There were pictures 
of Christ and various Saints on the walls of the 
office in which the conversation occurred. The 
Marshal evidently suggested to him that his 9 
Maker might think more of him if he told the 
truth about the crime. The evidence also 
showed that the Marshal told the accused that 
he, the Marshal, had been in an orphan asylum 
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as a youth, as had Carignan. The accused was 
permitted to confer with a priest for some time 


and later told the Marshal he would give him . 


a statement. He was returned to his cell at 5 
p. m. Saturday and was left undisturbed until 
the following Monday morning when the Mar- 
shal again took him out of jail and to the grand 
jury room in the courthouse. The accused then 
stated that he would make a statement but he 
wished to see the priest again. After talking to 
the priest again for some time he gave the Mar- 
shal a written statement which was noncom- 
mittal to the murder charge. The Marshal and 
Uarignan were then left alone and, in response 
to an inquiry, the Marshal told the accused that 
ne had been around the court for 27 years and 
that during that time “there had been no hang- 
ing, what would happen to him I couldn’t prom- 
ise him or anyone else.” He told the accused 
that he had known men who had been to the local 
Federal penitentiary and learned a trade and 
made something of their lives. It was at this 
point that the accused wrote his confession ad- 
mitting the murder. 
The court here held: 


‘, . . the facts in this record surround- 
ing the giving of the confession do not 
necessarily establish coercion, physical or 
psychological, so as to render the confession 
inadmissible. 

. . . These uncontradicted facts do not 
bar this confession as a matter of law.” 


However, the Court did not reverse the Court 
of Appeals decision, holding that the conviction 
in the trial court should be reversed by reason 
of prejudicial error at the trial level, when the 
trial court refused to permit the accused to take 
the stand and testify in the absence of the jury, 
to facts believed to indicate the involuntary na- 
ture of the confession. Government counsel 
conceded that better practice would dictate that 
the judge hear a defendant’s offered testimony 
and the Government made no objection to the 
reversal of the conviction on that ground. 

The court agreed with the Government as to 
the final point discussed above and affirmed the 
reversal granted in the Court of Appeals as 
modified by this decision. 

RAPE—(1) In prosecution for rape, circumstantial 
evidence is sufficient corroboration of testimony of 
complaining witness to sustain conviction. 


URNAL } JANUARY 1952 








(2) Mortal fear on the part of complaining 
witness in a rape case is not necessary to nega- 
tive consent; fear of grave bodily harm is sufficient. 

@ In McGuinn v. United States, a United 
States Court of Appeals case decided June 28, 
1951 (191 F. 2d 477), the conviction on a two 
count indictment charging rape and sodomy was 
affirmed. Among the errors urged by the de- 
fendant on appeal was that there was insuf- 
ficient evidence to corroborate the testimony of 
the complaining witness. The Court of Appeals 
however held that there was sufficient corrobo- 
rating evidence in this case where complaining 
witness reported the attack to the nearest per- 
son and to police as soon as she was free from 
the accused; she was in a nervous and crying 
condition when she reported the crime to a 
stranger; the accused was found, as described 
by her, in the car with his shorts and trousers 
down; the complaining witness had no cause to 
lie and her statements were consistent through- 
out; the accused confessed to the police, but on 
the witness stand stated that he was too drunk 
to recall what happened. On the basis of these 
facts established by the evidence, the Court of 
Appeals found that this case came well within 
the rule set forth in Kidwell v. United States 
(135 F. 2d 633 (1942)) which “requires only 
that there be circumstantial evidence to corrob- 
orate the testimony of the complaining witness 
in a rape case.” 

In dealing with the appellants’ contention 
that the trig] courts’ instruction to the jury rel- 
ative to consent was incorrect, the Court of 
Appeals stated, “The appellants’ second prayer, 
which seeks to define the amount of force or 
degree of fear necessary to negative consent, is 
incorrect for it would require that the fear be 
mortal. As we held in the Ewing case, ‘fear of 
death or grave bodily harm’ was all that is re- 
quired, and the trial court so instructed.” 

SEARCH AND SEIZURE—Officers arresting the ac- 
cused in his home under a valid arrest warrant 
have the right to search the premises and to seize 
any fruits of crime revealed thereby. 

In James v. United States, a United States 
Court of Appeals case decided on June 28 1951 
(191 F. 2d 472), the lower court conviction for 
entering a dwelling with intent to steal and the 
stealing of money and property in the amount 
of $61,900 was affirmed. The two appellants 

(Continued on page 19) 
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AVENUES OF RELIEF 


By CDR KENNETH S. NELMS, USN 


Recipients of bad-conduct or dishonorable 
or other adverse types of discharges have a 
chance to remedy their plight, if errors or in- 
justices occurred in the original disposition of 
their cases. Upon proper petition, the 
Boards that administer the process of recon- 
sidering discharges will decide whether rea- 
sonable standards of Naval law and disci- 
pline allow for corrective action in each case 
and if so, what it shall be. 





Y OU ARE A FORMER OFFICER, nurse or 
enlisted man or woman who has received 
a discharge or dismissal from the Naval Service. 
You are the surviving spouse, next of kin or 
legal representative of such person. You are 
the guardian of such a person who is now in- 
competent. You wish to change, correct or 
modify the type and nature of the discharge 
or dismissal. Where can you go to obtain relief 
and how is such relief accomplished? This ar- 
ticle will attempt to answer these two questions. 

There are three possible avenues of relief 
available: (1) the Board for the Correction of 
Naval Records, (2) the Board of Review, Dis- 
missals and Discharges, and (3) relief under the 
provisions of Section 12, Public Law 506, 81st 
Congress. A somewhat detailed analysis of 
each avenue is necessary, inasmuch as all three 
are not available to each individual desiring re- 
lief. Although the statutory authority of the 
above named agencies may not be so restricted, 
the scope of this discussion will be limited to 
their authority as affecting discharges and dis- 
missals. 

The Board for the Correction of Naval Rec- 
ords, authorized by Section 207 of the Legisla- 
tive Reorganization Act of 1946, Public Law 
601, 79th Congress, was established by the Sec- 
retary of the Navy. Consisting of a board of 
civilian officers and employees of the Navy, it 
is authorized, by the Secretary of the Navy’s 
precept, to review, upon its own motion, or upon 
request of the individual concerned, his next of 
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kin, legal representative, or guardian, as ap- 
plicable, petitions for the correction of Nava! 
Records. The scope of its review is to deter- 
mine whether an error has been made in a Nava! 
record, or whether, under normal standards of 
Naval law, administration and practice, the 
petitioner has suffered a wrong as the result of 
an error of omission or commission in his rec- 
ord, or through some manifest injustice in the 
treatment accorded him. If so, it may correct 
the record and remove the injustice, subject to 
the approval of the Secretary of the Navy. 
The Board of Review, Discharges and Dismis- 
sals, authorized by Section 301, Servicemen’s 
Readjustment Act of 1944 (Public Law 346, 
78th Cong.), was also established by the Secre- 
tary of the Navy. It is authorized, by the Sec- 
retary’s precept, to review upon its own motion, 
or upon request of an individual concerned, 
his next of kin, legal representative, or guard- 
ian, as applicable, the type and nature of dis- 
charge or dismissal certificate or other docu- 
mentary evidence of discharge or dismissal of 
former members of the Naval service, except 
a discharge or dismissal by reason of the sen- 
tence of a general court-martial. The scope of 
the review is to determine, whether, under 
reasonable standards of Naval law and disci- 
pline, the nature of the discharge or dismissal 
should be changed, corrected or modified, and 
if so to decide what change, correction or modi- 
fication should be made. The standards of 
Naval law, administration, discipline and prac- 
tice, contemplated by the Board of Review, Dis- 
charges and Dismissals, and the Board for the 
Correction of Naval Records, are those stand- 
ards stated in statutes, regulations, bureau 
manuals, directives of the Navy Department 
and other appropriate authority, together with 
interpretations thereof by the courts, the Attor- 
ney General, the Comptroller General and the 
Judge Advocate General of the Navy. The de- 
cision of the Board is final, subject only to the 
review of the Secretary of the Navy. Accord- 
ingly, when the decision of the Board has been 
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approved by the Secretary of the Navy, the case 
has become final and the Board has no authority 
to reopen the proceedings for further review, 
except that it may, in its discretion, when au- 
thorized by the Secretary of the Navy, recon- 
sider and change the action originally taken 
upon the production of material, newly discov- 
ered evidence. It should be noted that the Board 
has no authority to revoke any discharge or dis- 
missal, to reinstate any person in the military 
service subsequent to his or her dismissal or 
discharge, or to recall any person to active duty. 

Under the provisions of Section 12, Public 
Law 506, Eighty-first Congress, as implemented 
by Executive Order 10190, an individual who 
has received a bad-conduct discharge, a dishon- 
crable discharge, or dismissal by virtue of the 
sentence of a court-martial, for an offense com- 
mitted at any time between 7 December 1941 
and 30 May 1951, inclusive, or his representa- 
tive, may petition the Judge Advocate General 
of the Navy, upon good cause shown, to vacate 
a sentence and to substitute for a dismissal, 
dishonorable discharge, or bad-conduct dis- 
charge, previously executed, a form of dis- 
charge authorized for administrative issuance. 
In carrying out the provisions of this law, a 
three-member Board of Review, consisting of 
one civilian and two Naval officers as members 
has been established to review and make recom- 
mendations to the Judge Advocate General on 
petitions submitted for review of cases. Exec- 
utive Order 10190, which prescribes regulations 
for implementing the law, requires that relief 
shall only be granted upon good cause shown 
and states that good cause shall be deemed to 
exist only if it is affirmatively established that 
an injustice has resulted from the findings or 
sentence. The petition may be submitted within 
1 year after disposition of the case upon initial 
appellate review or at any time prior to 31 May 
1952, whichever is the later date. Completion 
of review and of any confirming, approving, or 
affirming action taken under the Articles for the 
Government of the Navy or required under the 
Uniform Code of Military Justice, or any regu- 
lations prescribed under such Articles or Code 
® shall constitute final disposition of a case upon 
| initial appellate review. Only one such petition 
nay be entertained with regard to any one case. 

In petitioning the Board for the Correction 
0’ Naval Records, the petitioner, his next of 
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kin, legal representative or guardian, as ap- 
plicable, must submit a written request for re- 
view to the Board, accompanied by the necessary 
evidence, statements and affidavits to establish 
his case. The request should state, in brief: 
(1) the full name, rank or rating and service 
or file number of the individual, (2) the place 
to which any notices in connection with the re- 
view should be sent, (3) the basis of the claim 
for review, (4) the action desired, and (5) 
whether or not the petitioner desires to appear 
in person before the Board or be represented 
by counsel. When the petition is presented by 
a surviving spouse or next of kin, satisfactory 
evidence of the required relationship must be 
submitted. 

In petitioning the Board of Review, Dis- 
charges and Dismissals, the discharged person 
must submit a petition for review, accompanied 
by the certificate of discharge or dismissal in 
question, if available, and such other statements 
or affidavits as desired. If the request is sub- 
mitted by a surviving spouse, next of kin, legal 
representative or guardian, satisfactory evi- 
dence of the required relationship must be sub- 
mitted. If the discharged person is deceased 
or mentally incompetent, an affidavit to that 
effect and a statement giving the identity of the 
authorized representative, signed by such rep- 
resentative, must accompany the petition. The 
request to the Board should state, in brief: (1) 
the type of discharge or dismissal received, (2) 
the full name, former rank or rating and service 
or file number of the person whose discharge 
or dismissal is in question, (3) the place to 
which notices in connection with the review may 
be sent, (4) the basis of the claim, (5) the action 
desired by the Board, and (6) whether review 
is desired on the basis of the petition and ac- 
companying papers or whether an appearance 
before the board (with or without counsel) is 
desired. No request for review before the 
Board is valid unless filed within 15 years after 
such discharge or dismissal, or within 15 years 
from 22 June 1944, whichever is later. 

In submitting an application for review under 
the provisions of Section 12, Public Law 506, 
Eighty-first Congress, the petition must be in 
writing and signed, under oath or affirmation, 
by the petitioner, or by a person possessing 
either the power of attorney of the accused for 
the purpose or the authorization of a court of 
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law to sign the petition as the representative 
of the accused. The petition should be to the 
Judge Advocate General of the Navy, and con- 
tain: (1) the name and serial number of ‘the 
accused, together with his address and the date 
of the trial wherein the discharge or dismissal 
was awarded, (2) the remedy sought, (3) the 
sentence as finally approved or confirmed, (4) 
a brief description of any findings or sentence 
believed unjust, (5) a full statement of the fact, 
ruling, or error, relied upon as good cause for 
the remedy sought, (6) the affidavit of each 
person whom the accused expects to present as 
a witness, setting forth briefly the relevant facts 
within the personal knowledge of the affiant, 
and (7) whether or not oral argument is de- 
sired upon a petition. Such oral argument may 
be allowed at the discretion of the Judge Advo- 
cate General of the Navy. 

To facilitate a decision as to the appropriate 
or possible course to follow, see the table printed 
below. 

While these avenues may be open and relief 
possible it is well to point out that such relief 
is not “automatic” upon petition and that the 
petitioner must show some basis for a change, 
correction or modification of the discharge or 
dismissal. The evidence considered by the 
Board for the Correction of Naval Records is 
restricted to that covering relevant and mate- 
rial facts concerning the petitioner’s Naval 
service, or his character, conduct, physical con- 
dition, or other material matter at the time of 
his entry into the Naval Service, during such 
service, or at the time of separation therefrom. 
The Board is without authority to inquire into 


or review the legal aspects of the case or to 
make a determination that a legal error was 
committed, but must confine its inquiry to the 
question of whether an injustice has been done. 
In order to warrant a change, correction or 
modification of an original record, the petitioner 
must show, to the satisfaction of the Board, or 
it must otherwise satisfactorily appear, that 
the type of discharge appearing on record was 
improper or inequitable under standards of 
Naval law, administration, and practice exist- 
ing at the time, or under such standards differ- 
ing therefrom in the petitioner’s favor which 
subsequent to his separation were made retro- 
active. In brief, the petitioner must show that 
an error was made or an injustice done. 

In order to warrant a change, correction, or 
modification of the original document evidenc- 
ing separation from the Naval Service, by the 
Board of Review, Discharges and Dismissals, 
the petitioner must show to the satisfaction of 
the Board, or it must otherwise satisfactorily 
appear, that the original document was improp- 
erly or inequitably issued under standards of 
Naval law and discipline existing at the time of 
such original separation, or under such stand- 
ards differing therefrom in the petitioner’s 
favor which subsequent to his separation were 
made retroactive specifically to separations of 
the type and character had by the petitioner. 

Relief will only be granted by the Judge Ad- 
vocate General of the Navy, under the provi- 
sions of Section 12, Public Law 506, Eighty-first 
Congress, if, within the discretion of the Judge 
Advocate General, all the facts and information 
before him, including the record of trial, the 





Board for the 
Correction of 
| Naval Records 


| Board of Review Discharge and 
Dismissals 


Section 12, Pub. Law 506, 81st 
Cong. 





OS : 

Incompetent | 

Discharge or dismissal by sen- 
tence of GCM. 

Discharge by sentence of lesser | 
court-martial. 

Discharges by other than by 
sentence of court-martial. 

Limitation on “ 


Limitation on time petition 
must be filed. 


7 December 1941 to 30% i 


May 1951. 


Yes. Within 15 years after dis- | Yes. Within 1 year after dis- 
charge or dismissal or. within 
15 years after 22 June 1944, | 
whichever is later. 


position on initial appellate re- 
view or prior 31 May 1952, 
| whichever is later. 
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petition, and other matter presented by the ac- 
cused, affirmatively establish that an injustice 
































































































































































































the has resulted from the findings or sentence. 
me. Correspondence and applications for relief 
or should be addressed to: 
ner The Secretary of the Navy (Board for the 
, or Correction of Naval Records), Navy Depart- 
hat ment, Washington, D. C., or Board of Review, 
was Discharges and Dismissals, Navy Department, 
; of Washington, D. C., or Judge Advocate General 
cist- 9§ of the Navy, Navy Department, Washington 25, 
fer- # D.C. 
rich While individuals submitting capricious, un- 
tro- founded petitions for relief under the statutes 
that provided will find little solace in the action 
taken, those persons who sincerely believe that 
1, or an injustice exists or an error has been made 
enc- should give serious consideration to the relief 
' the which might be available under one of the three 
sals, § avenues discussed. 
n of 
orily § NOTES... 
sate. (Continued from page 15) 
is of J were arrested about a month after the crime. 
ne of @ On appeal, defendants contended that the trial 
and- court erred in refusing to suppress for use as 
ners @ evidence, certain coins seized in defendants 
were @ home. 
ns of On the day in question officers had gone to 
*. the home of one of the appellants armed with a 
> Ad- B warrant for his arrest and another warrant 
rOVI- @ authorizing the officer to search the premises for 
-first @ certain items described and to seize them if 
judge found. The arrest was made and during the 
ation @ search certain gold coins were found and seized. 
l, the ¥ The search warrant did not describe the coins 
-—— §@ as articles to be searched for and seized. These 
, Sist coins were later identified by the owner from 
whom they had been stolen, and at the trial 
_____ @ were used as evidence. 

In commenting on the appellants’ first conten- 
tion that the search warrant was issued without 
probable cause the court stated; “We think the 
affidavit upon which the warrant was based was 
sufficient to justify its issuance. But were that 
not true, the appellants could not complain of 
the search and subsequent seizure of incriminat- 

| to 30% ing articles; for, having taken the accused into 
ter dis: CUStody in his home under a warrant for his 
late, re arrest, the officer had the right to search his 
iy 1952, 





premises and to seize any fruits of crime re- 
vealed thereby, regardless of whether the search 










JANUARY 1952 








warrant was validly issued,” citing Harris v. 
United States, 311 U.S. 145. 

The court likewise dismissed the appellants’ 
contention that the coins should have been sup- 
pressed as evidence because they were not de- 
scribed in the warrant, stating; “We need not 
stop to consider the point because, during the 
search incident to the arrest, the officers law- 
fully seized the coins as fruits of crime, regard- 
less of whether the search warrant standing 
alone would have justified the seizure.” 


TREATY ... 


(Continued from page 13) 
request when the requesting authorities con- 
sider such waiver to be of particular importance. 

The provisions of Article VII which deal with 
cooperation between the two Powers involved 
in conducting investigations, collecting evi- 
dence, detaining and handing over offenders, 
and kindred matters of administration are too 
plain to require further discussion here. 

It is certain that a great many problems will 
arise in the day to day application of Article 
VII, and indeed, of the whole Agreement. A 
more elaborate treatment of the possible com- 
plications would be beyond the modest scope of 
this commentary. It is very certain, however, 
that the effect on the serviceman serving abroad 
will be profound. In the past, he was assured 
of a trial by a court-martial of his own Service 
whenever it was humanly possible to provide 
for it. And it was generally possible, by insist- 
ence in treaty negotiations, by refusal to turn 
over service personnel for trial in foreign 
courts, or by strenuous effort to procure the re- 
lease of service personnel being detained by for- 
eign authorities, to insure the serviceman such 
a trial. 

The North Atlantic Treaty Organization is an 
association of 12 sovereign nations banded to- 
gether to cope with a tremendous menace. These 
nations must and should assert or relinquish 
their sovereignty on a mutual and reciprocal 
basis. In working out the provisions of the 
Agreement, this principle has been fully ob- 
served, and large areas have been left to be 
developed further by mutual agreement. Cer- 
tainly, enough flexibility has been provided to 
insure that most problems and conflicts of in- 
terest can be resolved by wise and hormonious 
administration. t 
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CONFESSIONS ... 


(Continued from page 5) 

There is authority to the effect that if a con- 
fession is received in evidence that is merely a 
violation of the rule of evidence excluding con- 
fessions involuntarily obtained, but does not de- 
prive the accused of any constitutional rights, 
the conviction might nevertheless be affirmed if 
the competent evidence of record is of sufficient 
quantity and quality.° On the other hand, it 
has been held that if the confession was obtained 
in violation of the accused’s constitutional 
rights, the conviction must be set aside irrespec- 
tive of the compelling nature of the remaining 
evidence.’ 

The effect of Article 31 (b): 

A third, and statutory reason for, excluding 
confessions is contained in the Uniform Code of 
Military Justice. Article 31 (b) provides: 

“No persons subject to this Code shall interrogate, or 
request any statement from, an accused or person sus- 
pected of an offense without first informing him of the 
nature of the accusation and advising him that he does 
not have to make any statement regarding the offense of 
which he is accused or suspected and that any statement 
made by him may be used as evidence against him in a 
trial by court-martial.” 


The Manual (paragraph 140) contains lan- 
guage to the effect that if it is established that 
the confession was obtained in violation of Ar- 
ticle 31 (b) it should be deemed to be involun- 
tary. The Code itself in Article 31 (d) pro- 
vides that “no statement obtained froin any 
person in violation of this Article . . . shall be 
received in evidence against him in a trial by 
court-martial.” 

It would appear then, that if the accused’s 
confession is obtained from him by someone sub- 
ject to the Code, and if it appears to the court 
that Article 31 (b) was not complied with, the 
court would be precluded from receiving the 
alleged confession in evidence. 


Summary 


To summarize: If a confession is shown to be 
voluntary it may be received in evidence as an 
exception to the rule that excludes hearsay. We 
have seen that in addition to the rule of evidence, 
there is a constitutional prohibition against con- 
fessions obtained by force. If erroneously ad- 
mitted, the rule that was violated will be deter- 


® United States v. Glass, ACM, 925, 1 CMR 584, 590. 
7 United States v. Foster, 1 CMR 798. 
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minative of the effect of the error. . If merely 
the rule of evidence was violated, and the re- 
maining evidence is of a compelling quantity 
and quality, there is authority for the proposi- 
tion that the conviction might nonetheless be 
sustained. On the other hand, if the confession 
was received in evidence in violation of the ac- 
cused’s constitutional rights, clearly, fatal error 
has been committed and the conviction cannot 
stand. In addition to the two rules set forth 
above, the advent of the Uniform Code of Mili- 
tary Justice has added a statutory requirement 
which must be shown as a prerequisite to the 
reception into evidence of a confession that was 
obtained in violation of Article 31. 

The concluding article of this series, on the 
admissibility of confession in courts-martial, to 
appear in next month’s issue, will be concerned 
with the application of the rules set forth above 
to particular cases. Therein will appear in- 


stances of procedures in common use by investi- 
gating authorities and comments on the legality 
thereof as contained in court-martial holdings 
and State and Federal decisions. t 


DIVORCE ... 


(Continued from page 10) 
should he fail to assume the obligation vo.un- 
tarily. 

F. It is suggested that interesting income tux 
problems might be involved in any payments 
made by Class “Q” allotment to satisfy the ali- 
mony requirements of an interlocutory decree. 
On the face, it would appear that the amount 
of the basic quarters allowance of $67.50 or 
$45 as the case might be, would not be taxable § 
to the wife since it is not taxable to the service- 
man husband (see Reg. 111, sec. 29.22a-3, In- 
ternal Revenue Code, and Jones v. U. S.,1 U.S. 
T. C. 129, 60 Ct. Cls. 552), and that any con- 
tribution over and above such amount from the 
service member’s basic pay would be taxable as 
income to the wife. (See I. T. 3574 1942-2 
C. B. 52.) However, it is to be noted that the 
basic quarters allowance is a government con- 
tribution payable to the enlisted member and 
not to the dependent and that it may be con- 
strued to have lost its identity as a nontaxable 
item by the time it is allotted to the wife in 
payment of alimony and she might be taxable 
for the full amount thereof. t 
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